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PROPOSED AMENDMENTS TO RULE XXII OF THE STAND- 
ING RULES OF THE SENATE (RELATING TO CLOTURE) 


The Special Subcommittee appointed by the Committee on Rules 
and Administration to consider S. Res. 17, S. Res. 19, S. Res. 21, 
S. Res. 28, S. Res. 29, S. Res. 30, S. Res. 32, and S. Res. 171, proposed 
amendments to Rule XXII of the Standing Rules of the Senate 
(relating to cloture), having held hearings on those resolutions and 
having given due consideration to the proposals contained therein, 
reports to the full committee in the form of individual views of each 
of the two subcommittee members, as follows: 


INDIVIDUAL VIEWS OF MR. TALMADGE 


Any proposal for further limiting debate in the United States Senate 
is a matter of grave consequence which, by its very nature, demands 
that it not be acted upon capriciously or without the benefit of thor- 
ough study and full consideration of all its ramifications. 

It is out of that deep conviction that I have insisted upon com- 
prehensive hearings on the eight pending resolutions seeking that end, 
that I have given long and careful study to the transcript of testimony 
taken at those hearings and to all related materials, and that I here- 
with set forth in the most earnest terms at my command the com- 
pelling reasons why Senate rule XXII must be upheld as written. 

Although the question of cloture has been a recurring issue before 
the Senate since 1917 and hearings previously have been held on the 
subject in 1947, 1949, and 1951, it was not until 1957 that any effort 
was made to determine the thinking and wishes of the American people 
on this issue so fundamental to the protection and preservation of 
their constitutional freedoms. 

At my urging a Special Rules Subcommittee composed of Senator 
Jacob K. Javits of New York and myself held extensive hearings during 
last June and July and heard, either in person or by prepared state- 
ment, from 132 Senators, spokesmen for organizations with national 
memberships, and other knowledgeable individuals. While previous 
hearings had been confined largely to testimony from Senators and 
paid spokesmen for partisan pressure groups, the 1957 hearings heard 
from such well-known and respected organizations as the American 
Legion, the Veterans of Foreign Wars, and the Sons and Daughters 
of the American Revolution. 

As the result of the labors of the subcommittee a printed transcript 
of 364 pages—which unquestionably is the most comprehensive 
document of its kind ever assembled—now is a matter of official 
record and, for the first time, Senators have as a basis for informed 
action on this subject a presentation which encompasses the grass- 
roots sentiments of their constituents. 

It must be recognized that the Senate of the United States, as an 
instrumentality of the States and their citizens, is the property of 
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every American and does not belong to the individuals who transiently 
occupy the seats in its Chamber. Individual Senators have no 
proprietary rights in the operation of the Senate except as they act as 
creatures of the will of the States and constituents they represent. 

Therefore, it is certain that no Senator honestly seeking to be 
Tesponsive to the will of those ‘he serves will wish to close his mind 
on, this issue before giving careful study and consideration to the 
transcript compiled by this special subcommittee and the unmis- 
takable conclusions of public opinion it affords. 

An analysis of that transcript discloses that more: than _ three- 
fourths of those presenting their views to the subcommittee ex- 
pressed approval of Senate rule XXII as it now stands and confidence 
In it as the major bulwark of the people in the maintenance of con- 
stitutional government and individual liberty in this Nation. 

Further analysis makes plainly evident the fact that those favoring 
a further erosion.of freedom of speech on the floor of the United States 
Senate could offer no sounder reason for their position than their 
desire to see enacted into law force legislation of the character which 
was resoundingly defeated by the Ist session of the 85th Congress. 

Those who predicated their support of changes in Senate rule XXIT 
on the contention that no civil rights measure could be enacted under 
its present provisions saw their argument exploded in the action of 
the ist session of the 85th Congress in placing the Civil Rights Act 
of 1957 on the statute books without resort to rule XXII. 

That argument thus disposed of, there is only one conclusion which 
can be drawn logically and dispassionately from the actions of those 
who persist in their efforts to change rule XXII: That their onslaught 
to stifle freedom of speech on the floor of the Senate is an attack not 
only on the Senate itself but also on the stature, perquisites, and 
prerogatives of each Senator in national affairs and every other re- 
sponsibility incident to the senatorship. 

It is an attack which threatens the whole fabric of our form of 
government and strikes at the very vitals of representative govern- 
ment. 

It is an attack which seeks to destroy the constitutional balance of 
Federal and State power and deal a death blow to the States as 
political entities. 

It is an attack which seeks to make big government bigger and to 
centralize more and more power in Washington in a government less 
responsive to the wishes of the citizenry. 

It is an attack which seeks to eliminate the spirit of compromise 
and respect for divergent views which has characterized the Senate 
for more than one and one-half centuries and to substitute for it the 
brute force of numbers. 

It is an attack which seeks to put Congress only a short step from 
the unicameral system and which has as its ultimate aim the destruc- 
tion of the seniority system which has given Congress its stability 
and sense of responsibility over the years. 

Standing Senate rule XXII is a wise rule—the result of compro- 
mise—which protects full and free discussion of legislative proposals 
yet serves as a barrier to thwart those few Members who would abuse 
the privilege of free speech. 

Standing Senate rule XXII is fair and to change it again would be 
-s militate against the historic tradition of unlimited debate in the 

enate. 
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The first change in. rule XXII to authorize cloture was ‘adopted in 
1917 following a bitter controversy over the failure in the Senate of 
a proposal for arming American merchant ships prior to this Nation’s 
entry into World War I. It was offered by Senator Martin as.a 
“war measure” and, after debate at length, was adopted March 8, 
1917, by an overwhelming vote of 76 to 3. 

It required the votes of two-thirds of the Senators present and voting 
to invoke cloture. 

Under a later ruling in 1948 by President Pro Tempore Arthur H. 
Vandenberg, it was held that the words “pending measure” in the 
Martin cloture amendment to rule XXII applied only to bills and 
resolutions and not to motions. That meant, of course, that debate 
on a motion to take up a bill was not subject to cloture under any 
circumstance, 

It was in 1949 that the compromise on rule XXII was effectuated 
whereby its provision for cutting off debate was extended, not only to 
apply to any “pending measure” but also to “any measure, motion, 
or other matter pending before the Senate,” and the requirement of 
“two-thirds of those voting’ was changed to “two-thirds of the 
Senators duly chosen and sworn.” 

That was the compromise which still is in effect today. 

While the two-thirds vote requirement to shut off debate was 
strengthened by the compromise, at the same time the dread threat 
of gag rule was extended over every facet of Senate procedure. 

hose now attempting to make cloture easier and thus ultimately 
destroy freedom of debate in the Senate are not satisfied with what is 
a fair and reasonable compromise. 

They complain that standing rule XXII in its application thwarts 
the wishes of the majority. However, authoritative observers of the 
American legislative process hold that a determined majority of 
Senators can find ways of passing any measure it desires without 
resorting to changing the very character and complexion of the body 
itself. The Ist session of the 85th Congress affords a case in point. 

To argue that rule XXII by holding forth a threat of prolonged 
debate serves to prevent Senators from insisting upon legislation with 
controversial features is to challenge the depth and sincerity of the 
convictions of all 96 Senators. 

Ample means are available at present to overcome what a majority 
at any time may feel to be needless obstruction in debate. The use 
of protracted sessions and strict enforcement of all Senate rules 
afford adequate safeguards to bring to an end even the most deter- 
mined and prolonged debate. Whenever any issue of overriding 
importance to the welfare of the Nation arises, it goes without saying 
that debate will be limited accordingly. 

Standing rule XXII permits limitation of debate by two-thirds 
of the Senate membership (64 Senators) 2 days after a petition has 
been submitted by 16 Senators. Thereafter debate is limited to 1 
hour for each Senator. Cloture cannot be applied to a proposal to 
change the rules. 

Of the 8 pending resolutions to change the existing rule, the 2 
principal ones are: 

Senate Resolution 30 (Knowland-Johnson proposal)—which would 
permit limitation of debate by two-thirds of those present and voting 
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and would make cloture applicable to attempts to change the rules. 
However, it also would provide that— 


the rules of the Senate shall continue from one Congress to the next Congress 
unless they are changed as provided in these rules. 


Senate Resolution 17 (Douglas proposal)—which would permit 
limitation of debate by two-thirds of those present and voting 2 days 
after a petition has been submitted by 16 Senators or by a majority of 
Senate membership after 15 days. Cloture would be applicable to 
“any measure, motion, or other matter pending before the Senate, 
or the unfinished business” which would include proposals for rules 
changes. 

Frankness compels the observation that the ultimate objective of 
opponents of free debate in the Senate is cloture by a simple majority 
vote of Senators present at any given time. Eventual adoption of such 
a rule would make it possible for 25 Senators, a majority of a quorum, 
to impose gag rule. 

Historically, freedom of debate in the Senate is not a party or sec- 
tional device. It has served the whole country and both political 
parties well at one time or another. History records the fact time and 
again that the benefits of free debate far outweigh the few instances 
where the privilege to speak thoroughly may have been abused—and 
only the most partisan would not admit there have been some abuses. 

Any further concession on the part of proponents of free debate in 
the form of either Senate Resolution 30 or Senate Resolution 17 will 
have the disastrous eventual result of majority cloture. Then the 
process of erosion will turn to the seniority system and other long 
established and heretofore unchallenged procedures and precedents. 

Under our plan of government the United States Senate is the great 
safety valve. It is a body which can prevent impasses from develop- 
ing in our Nation and it is the best instrument for resolving seemingly 
irreconcilable conflicts. It has afforded a permanent basis for 
American unity; and that basis has its foundation in the right of every 
Senator, regardless of the size of the State from which he comes, to 
talk things out before the country. 

The only real protection remaining for States which find themselves 
from time to time in the minority on any given issue in the Senate is a 
safe two-thirds rule on limiting debate. 

Through the medium of free debate, the Senate provides the 
machinery by which all measures affecting the lives, fortunes, and 
sacred honor of the American people can be put to the critical test of 
unhurried examination by the collective intellect of a body expressly 
created as one of our governmental checks and balances. 

Those who would destroy this right contend it imperils democracy 
and thwarts the wishes of the majority. In their zeal they forget that 
its very purpose is to provide a restraint upon the abuses of unbridled 
majority rule and, even more important, to protect the rights of the 
minorities of this Nation. 

Our wise Founding Fathers were aware that the excesses of democ- 
racy can be as fearful in their consequences as are the excesses of 
totalitarianism. To safeguard against both extremes they gave us 
our republican form of government with its delicately contrived system 
of checks and balances of which freedom of debate in the Senate is at 
least an implied, if not actual, part. 
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If minority rights are trampled in the Senate there is only one re- 
maining remedy available to those who do not happen to be with the 
majority; that is, affiliation with a multiplicity of splinter parties. 
No greater catastrophe could befall our country than such enforced 
destruction of the two-party system and substitution of a countless 
number of political parties. 

It does not take much vision to perceive that under such circum- 
stances a small militant minority, exercising the balance of power, 
could be catapulted into a position of leadership where it could imflict 
great harm on constitutional government and demoeratic processes, 

Since its establishment the Senate of the United States has refused 
to be bound in a straitjacket. Its rules have had the flexibility the 
nature of the body demands. 

Despite the protestations of some of its detractors, it is respected 
as the guardian of fundamental liberty in this country and enjoys the 
confidence and admiration of the masses of this Nation and of the world. 

By and large, the Senate has adhered to the cardinal rule that no 
extreme or far-reaching legislation affecting the basie rights of the 
people of the United States be adopted without substantial unanimity 
and support of the Senators and their constituents. 

Union, not division, has been the Senate goal. 

The right of every Senator to freedom of debate is the great buffer 
which protects both the smaller and larger States from imposing upon 
each other. 

Freedom of debate is the only effective screen which the people 
have against hidden defects, both unintentional and calculated, which 
escape detection in the hasty process of passage by the House of 
Representatives. Without this backstop for the people, unfairness, 
discrimination, and special privilege for the favored few might well 
come to be the rule rather than the exception. 

Even a cursory study of constitutional history and an examination 
of contemporary documents penned at the time of the drafting of the 
Constitution and its approval by the States show beyond any doubt 
that the creation of the Senate, as a continuing council of States where- 
in each has an equal voice, was the price of forming the General Goy- 
ernment. 

At the formation of this Government the Constitutional Convention 
stood for the protection of private economic interests; a stronger 
central authority; a stabilized monetary policy; orderly legal processes; 
and for a republican form of government as opposed to an unlimit 
democracy. 

The whole motivating spirit of the Convention—not expressed but 
clearly understood—was to make the Nation safe from the tyranny 
of unchecked majorities. The intention is unmistakable as one may 
deduce from James Madison’s own notes and also from the papers of 
most of the delegates. 

No doubt if Madison, Thomas Jefferson, Alexander Hamilton, and 
John Jay could return to the scene today they would be shocked at 
the manner in which some of their writings have been distorted out 
of context, particularly with reference to the question of the nature of 
the Senate and freedom of debate therein. 

A favorite device of the advocates of gag rule is to quote Alexander 
Hamilton’s contributions to the Federalist in support of their position. 

An examination of these quotations in the light of context and the 
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theme of the entire series of letters reveals such quotation to be a 
complete distortion of truth. 

The whole spirit pervading The Federalist and the elucidation of 
its component letters regarding the foundation of the Senate cry out 
for the maintenance of freedom of debate in that body. 

Properly assaying the true meaning of The Federalist requires an 
understanding of the times in which the letters were written. 

It must be borne in mind that Hamilton and the other patriots of 
that day were writing about inadequacies of the loosely drawn Articles 
of Confederation and in favor of the adoption of a clear-cut new 
Constitution. In the quotations most frequently attributed to 
Hamilton on this subject, he was detracting from the Articles of 
Confederation in a concerted effort to convince the people that the 
new Constitution was good for the country and should be ratified 
by the States. 

Hamilton is often quoted from letter XXII in which he stressed 
the weakness of the requirement that legislation adopted by the 
Continental Congress receive the approval of three-fourths of all the 
States. That quotation, while applicable to that situation, by no 
stretch of the imagination can rightly be applied to free debate in 
the Senate. 

Another quotation frequently attributed to Hamilton by proponents 
of majority cloture is the one referring to the treaty-making power and 
other “resolutions.’”” There must have been strong sentiment for a 
constitutional two-thirds requirement before Senate approval, for 
Hamilton sought to allay the fears of the people urging the view that 
a simple two-thirds would be sufficient in any circumstance for pro- 
tection against abuses. 

By no rule of logic can the language quoted from Hamilton in 
letter LXXV be applied to the fundamental right of a State to be 
heard from fully through its Senators in Senate debate. 

Thus, it is a gross distortion when we have those of the present 
seeking to apply the words of the great patriots of the past in an effort 
to detract from the Constitution and the principles of government 
which they established when, in reality, those quotations when written 
were in reference to the Articles of Confederation. 

There is no comfort for any proponent of gag rule in the Senate in 
the words of any of these founders of our system of government. 
Jefferson, for example, wrote in his Manual of Parliamentary Pro- 
cedure: 

The rules of the Senate which allow full freedom of debate are designed for 
protection of the minority, and this design is a part of the warp and woof of our 
Constitution. You cannot remove it without damaging the whole fabric. There- 
fore, before tampering with this right, we should assure ourselves that what is 
lost will not be greater than what is gained. 

Hamilton foresaw just such a day as this when he wrote in The 
Federalist: 

* * * There are particular moments in public affairs, when the people, stimu- 
lated by some irregular passion, or some illicit advantage, or misled by the artful 
misrepresentations of interested men, may call for measures which they them- 
selves will afterwards be the most ready to lament and condemn, In these 
critical moments, how salutary will be the interference of some temperate and 
respectable body of citizens, in order to check the misguided career, and to suspend 


the blow meditated by the people against themselves, until reason, justice, and 
truth can regain their authority over the public mind? 
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It is significant that, in urging the adoption of the Constitution by 
the States, Hamilton emphasized that the Senate is far more than an 
“upper house” in the commonly accepted sense of the term: 


I am not unaware of the circumstances which distinguish the American from 
other popular governments, ancient as well as modern * * * Many of the de- 
fects, as we have seen, which can only be supplied by a senatorial institution, are 
common to a numerous assembly frequently elected by the people, and to the 
people themselves * * * The people can never willfully betray their own in- 
terests; but they may possibly be betrayed in the hands of one body of men, than 
where the concurrence of separate and dissimilar bodies is required in every public 
act. 


Another phase of this question is whether the United States Senate 
is a continuing body and whether the Senate is the sole judge of the 
rules under which it functions. 

The Federalist sheds important light on these subjects. 

For instance, Hamilton in letter LXII stresses that the Senate is 
more than just an extended version of the House. He alludes to the 
qualifications required of Senators, the nature of the senatorial trust 
as contradistinguished from membership in the lower branch, and 
emphasizes the “‘necessity of some stable institution in the Govern- 
ment.” 

In letter LXITI he wrote: 


* * * An assembly (the House of Representatives) elected for so short a term 
(2 years) as to be unable to provide more than one to two links in a chain of 
measures, on which the general welfare may essentially depend, ought not to be 
answerable for the final result, any more than a steward or tenant, engaged for one 
year could be justly made to answer for plans or improvements, which could not 
be accomplished in less than half a dozen years. 

The proper remedy for this defect must be an additional body in the legislative 
department, which, having sufficient permanency to provide for such objects as 
require a continued attention, and a train of measures, may be justly and effec- 
tually answerable for the attainment of those objects. 


Those words adequately describe the role of the Senate and prove 
beyond all doubt the deliberate intent of the framers of our Govern- 
ment to create it as a continuing body. 

Now, as to the question of whether the rules of the Senate carry over 
from session to session and are permanent, valid, and subsisting until 
changed = — procedure, let us look to John Jay’s Federalist 
letter LXIV for the incontrovertible answer: 

It was wise, therefore, in the (Constitutional) Convention to provide, not only 
that the power of making treaties should be committed to able and honest men, 
but also that they should continue in place a sufficient time to become perfectly 
acquainted with our national concerns, and to form and introduce a system of the 
management of them. The duration prescribed, is such as will give them an 
opportunity of greatly extending their political information, and of rendering their 
accumulating experience more and more beneficial to their country. 

Nor has the Convention discovered less prudence in providing for the frequent 
elections of Senators in such a way, as to obviate the inconvenience of periodicall 
transferring these great affairs entirely to new men—for, by leaving a considerable 
residue of old ones in place, uniformity and order, as well as a constant succession of 
official information will be preserved. 

That language shatters once and for all time the contention that the 
life of the Senate is only 2 years and that its rules must be altered from 
session to session. 

The system “formed and introduced” in the Senate to manage and 
resolve grave issues of national concern has served the country well. 

The tragic inconvenience of periodic upheaval in this institution of 
the Government has been prevented; ‘“‘wniformity and order’ insured. 
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How has this been done? 

There can be only one answer in the light of history: this body has 
functioned through wise and just rules that have withstood the 
tortuous test of time. 

It is only reasonable and logical, therefore, that any proposed 
change in those rules should be open to the fullest and most completely 
unfettered debate. 

If freedom of debate, the committee system, and the seniority 
system are destroyed or weakened in the Senate, this body will become 
nothing more than a useless appendage of the House of Representa- 
tives. 

There has been much ado about the authority for moving the 
previous question having been included in the early rules of the Senate. 

Though such was the case, the rule was resorted to only 4 times and 
used only 3 times in 22 years. 

It can safely be concluded from that experience that any limitation 
on free expression was obnoxious to the patriots of that day. Cer- 
tainly, it may be assumed further that this was the underlying reason 
that the rule was dropped by the Senate during the time Jefferson 
was President. 

The fact of the rule being in existence during these first years is 
hardly significant. It means merely that it was carried over auto- 
matically from the Continental Congress and was later discarded. 

It is argued by the opponents of free debate that the Senate of the 
United States is the only place in the world where the gag rule does not 
prevail. 

My answer to that is: ‘So what?” 

The patriots who established this Government were free men and 
did not elect to surrender their new and hard-won liberties nor to 
copy the governments of foreign lands where freedom either did not 
exist or came and went with the political tide. 

The point also has been made that the Senate’s cloture rule is 
more liberal than similar rules of most State senates. To make such 
@ comparison is to misconstrue totally the unique position which 
the United States Senate occupies in our Federal-State structure. 

As we have seen from Alexander Hamilton’s writings, the Senate 
is _ an “upper house’’ of a national legislature in any sense of the 
word. 

The Senate exercises quasi-executive functions in relation to the 
treaty-making power. 

The Senate sits as a judicial body in impeachment proceedings. 

The Senate must give its advice and consent to the appointments 
of the Executive. 
ae Senate is the repository of State sovereignty on the National 
evel. 

The Senate cannot legitimately be compared in any terms with 
either State senates or with the assemblies of foreign nations. 

One reason given by those advocating that the Senate of the United 
States surrender its freedom of debate is that the House of Commons 
of the British Parliament has done so. 

What they either forget or choose deliberately to ignore is that 
much of the difficulty experienced by Great Britain as a nation and 
as a world power has stemmed directly from the loss of freedom of 
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debate in the House of Commons and # steady diminution in the 
power of the House of Lords. 

The British system of government is not and never has béen com-+ 
parable to the constitutional system of government created here. 

Every right the:Englishman has is at the mercy of a majority in 
the House of Commons. 

It was not always so. 

A little over 75 years ago unlimited debate in Commons and the 
veto power in the House of Lords served as mighty barriers against 
the evils of state socialism. Those two safeguards restrained com- 
peting political parties from inflicting too great harm on each other 
or on the country, but they were thorns in the flesh of the Liberal 
and later the Labor Party. 

The former Deputy Prime Minister of the Labor Government, 
Herbert Morrison, writes in his book, Government and Parliament, 
of how free debate was lost in the House of Commons: 

* * * Although there had been talk about the need to expedite business by 
curtailing Private Members’ rights, it was only in the panie which followed the 
successful Irish obstruction in the 1880’s that the House parted with its long 
preserved liberties. One of the most far-reaching of these reforms was the 
closure (that is to say, the motion ‘‘That the Question be now put”). It was 
first used by Mr. Spexker Brand, on February 2, 1881, who, in the course of long 
debate and considerable obstruction, decided to put the question without further 
debate. (Before the introduction of the closure Members could proceed with 
debate indefinitely.) * * * And it was eventually decided that a 3 to 1 majority 
would be required for a closure in a house of not less than 300 members. 

Mr. Morrison goes on to explain that the standing order governing 
closure in Commons today requires only a simple majority which 
cannot be less than 100 members, 

Before 1911, Lords possessed absolute veto power over Commons. 
As a result of the rejection of the finance bill of 1909 by the Lords, 
the Liberal Government of that day appealed to the people and won 
a majority on the issue. A measure to curb the powers of Lords was 
offered, and a promise obtained from the King that, should the 
Lords reject the bill, he would create a sufficient number of peers to 
insure its passage. 

The threat was effective and in 1911 the Parliament Act became 
law. By it the veto of Lords was curtailed for a period of 2 years for 
bills passed by the Commons in three successive sessions (whether of 
the same Parliament or not) and was abolished altogether in respect 
to appropriations. 

The Labor Party in its pre-election platform of 1945 stated: 

We give clear notice that we will not tolerate obstruction of the people’s will 
by the House of Lords. 

On October 31, 1947, the Parliament bill was presented to the 
House of Commons and passed on December 10. It was rejected by 
the House of Lords on June 9, 1948. 

The bill provided that, in the future, such legislation might be 
passed into law, notwithstanding the rejection of the House of Lords, 
if (1) it had been passed by the House of Commons in 2 successive 
sessions, instead of 3 as provided for by the Parliament Act of 1911, 
and (2) 1 year (instead of 2 years) had elapsed between the date of 
the first second reading in the House of Commons and the date 
on which it-was passed finally by Commons for a second time. 
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. The bill further restricting the power of Lords was again passed 
by the Commons on September 21, 1948, and again rejected, Septem- 
ber 23, 1948. 

The bill was passed for the third time by the Commons on November 
14, 1949. It was rejected by the Lords on November 29, but received 
the royal assent and became law on December 16, 1949, under the 
terms of the Parliament Act of 1911. 

Thus was removed from the Government of Britain a great measure 
of its stability and strength and the whole world was the loser. 

We know the rest and those who have the vision to see beyond the 
transitory objectives of political advantage should be able to detect 
the grave danger of this bit of history repeating itself in the United 
States today. 

It is interesting to note in retrospect that the House of Lords— 
although liquidated in all but name by an unbridled majority in its 
sister chamber—has clung steadfastly to the principle of freedom of 
debate. It still has only two standing rules governing debate: that a 
peer can speak only once on the same motion and debate must be 
relevant to the question before the House. 

Much has been made of the fact that standing rule XXII gives 
“power” to the individual Senator which those so contending maintain 
should be possessed by the majority, right or wrong. Such a view is 
contrary to the origin of the Senate as the voice of the individual 
States in the Federal establishment. 

There is no escaping the fact that proposals for further limiting de- 
bate in the Senate would have the effect of negating the power, the 

restige, and the perquisites of the Senator as an individual office- 
holder and of the Senate as a protective instrumentality of the Federal 
Government. 

The smaller States rightly were given equal representation in the 
Senate but this influence will be dissipated in direct proportion to the 
degree of any revision of rule XXII. 

uring the last quarter of a century we have seen an unending en- 

croachment on the powers of Congress by both the executive and 

judicial branches. One by one its powers, and the prerogatives of its 

embers, have been dissipated either by delegation or acquiescence. 

‘ Congressional powers over the purse, over patronage, over the bud- 

get, over trade, over war powers and all other phases of government 
operation have slipped away or have been greatly reduced. 

It is time to reverse this trend and the proper place to start is by 
eo to surrender the right of freedom of speech on the floor of the 

enate. 

No more eloquent defense of the right of the individual Senator to 
the power which comes through freedom of debate has ever been 
penned than that written by the distinguished and erudite journalist, 

illiam S. White of the New York Times, in his book, Citadel—The 
Story of the United States Senate. It is appropriate that his conclu- 
sions be considered here: 

Conscious though one is of the abuse of senatorial power, one glories nevertheless 
in the circumstances that there is such a place, where big Senators may rise and 
flourish from.small States. 

For the Institution protects and expresses that last, true heart of democratic 


theory, the triumphant distinction and oneness of the individual and of the little 
State, the infinite variety in each of which is the juice of national life. 
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It is perhaps often forgotten that the democratic ideal is not all majority; that, 
indeed, at its most exquisite moments the ideal is not for the majority of all but 
actually for the minority of one. 

The Senate, therefore, may be seen as a uniquely constitutional place in that it 
is here, and here alone, outside the courts—to which access is not always easy— 
that the minority will again and again be defended against the majority’s most 
passionate will. 

This is a large part of the whole meaning of the Institution. Deliberately it 
puts Rhode Island, in terms of power, on equal footing with Illinois. Deliberately 
by its tradition and practice of substantially unlimited debate, it rarely closes 
the door to any idea, however wrong, until all that can possibly be said has 
been said, and said again. The price sometimes is high. The time killing, 
sometimes, seems intolerable and dangerous. The license, sometimes, seems 
endless; but he who silences the cruel and irresponsible man today must first recall 
that the brave and lonely man may in the same way be silenced tomorrow. 

* * * For illustration, those who denounce the filibuster against, say, the 
compulsory civil rights program, might recall that the weapon has more than one 
blade and that today’s pleading minority could become tomorrow’s arrogant 
majority. They might recall, too, that the techniques of communication, and 
with them the drenching power of propaganda, have vastly risen in our time 
when the gaunt aerials thrust upward all across the land. They might recall that the 
public is not always right all at once and that it is perhaps not too bad to have one 
place in + i matters can be examined at leisure, even if a leisure uncomfortably 

rolonged. 
r * * * Tt is, in the very nature of the Senate, absolutely necessary for the 
small States to maintain the concept of the minority’s veto power, having in 
mind that it is only within the Institution that his power can be asserted or 
maintained. 

* * * Where a powerful majority really wants a bill it will find means to have 
its way, cloture or no cloture. 


In considering the implications of ‘‘majority rule,” one must not 
lose sight of a few simple facts about the origin and composition of 
the Senate. ; 

It is impossible to apply to the Senate with any degree of accuracy 
the principle of popular majority rule as we usually consider it. The 
very composition of the United States Senate where all States have 
an equal vote prevents such an application. 

It is possible for various combinations of 40 Senators to represent 
anywhere from 20 to 80 percent of the population of the Nation. 

All of the great injustices of history have been committed in the 
name of unchecked and unbridled “majority rule.”” The late Senator 
James A. Reed of Missouri, in one of the most forceful speeches ever 
delivered before the Senate, observed with great truth: 

The majority crucified Jesus Christ. 

The majority burned the Christians at the stake. 

The majority drove the Jews into exile and to the ghetto. 

The majority established slavery. 

The majority chained to stakes and surrounded with circles of flame martyrs 
through all the ages of the world’s history. 

The majority jeered when Columbus said the world was round. 

The majority threw him into a dungeon for having discovered a new world. 

The majority said that Galileo must recant or that Galileo must go to prison. 

The majority cut off the ears of John Pym because he dared advocate the liberty 
of the press. 

Some of the terms of reference to standing rule XXII are both 
shocking and disturbing not only because they insult the intelligence 
and integrity of those privileged to serve their States in the Senate 
but also because of the manner in which they distort facts and ignore 
history to support partisan ends. 
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A few choice current examples are that Senate rule XXII— 

Must be changed to conform with the challenge of Russian 
missiles and sputniks. 

Paralyzes decision in the Senate. 

Is archaic. 

Would have been opposed at the time of the adoption of the 
Constitution, 

Is contrary to the views of the Founding Fathers. 

Violates fundamental parliamentary law. 

Is at odds with early Senate procedures. 

Is not supported by the national interest. 

Is not supported by common sense. 

Is not sup oe by. history. 

Stultifies Go 

Violates the aeliiihe| 

Is offensive to the dignity of the Senate. 

Has destroyed the Senate’s deliberative function. 

Thwarts discipline in the Senate. 

These and many more similar unfounded assertions and puerile 
implications which could be cited are offensive to the character of 
every Member of the Senate and to the memory of those now departed 
who either served under or helped draft standing rule XXII. 

I am indignant at the implication that I, or any other Member of 
the Senate, would consent to serve under, let alone defend, any rule 
of procedure which could to any degree be as reprehensible and alien 
to the American concept as opponents of standing rule XXII would 
picture it to be. 

Now is no time to forget the lessons of history. 

Before tearing down a chamber that has served the United States 
om its people well, Senators should search for truth by asking them- 
selves: 

Are we so blind as not to realize that if free debate perishes in the 
Senate our leaders in the future will be rising like jacks-in-the-box to 
move the previous question? 

Do we not know that this evil thing will become the weapon of the 
majority party or coalition to be resorted to habitually in stifling all 
opposition? 

Do we not know that when such an event comes to pass minority 
thought and opinion will lie prostrate and defenseless against the 
tyrannical abuses of any transient majority that might for the moment 
occupy the seats of the Senate? 

Have we forgotten that everyone, at one time or another, belongs 
to a minority? 

Have we lost sight of the unchanging truth that unbridled majority 
sway without proper restraint is mob rule? 

Are our memories so short that we have forgotten the maxim that 
ao government destroying dissenting opinion, thereby destroys 
itself? 

Have we forgotten that in such circumstances dictatorship of one 
form or another steps into the vacuum thus created to wrest all rights 
from the people, minorities and majorities alike? 

The alternative to unlimited debate is gag rule, which was aptly 
defined by the late Senator Reed as ‘‘the last resort of the legislative 
scoundrel.” 
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The issue at stake here is far more fundamental than any mere 
question of legislation. It is as basic as our freedom itself. Gag 
rule, and its stepchild, censorship, are abhorrent to and incompatible 
with our American heritage. 

The Senate has proved itself worthy of the rules by which it now 
operates. 

Commonsense and the Nation’s survival dictate that our time- 
honored procedures should not be subjected to whimsical tampering 
on the slightest provocation. 

It is essential to our interests as a nation that we keep vital and 
inviolate our system of checks and balances. 

With unlimited debate in the United States Senate, all Americans 
have the assurance that no act jeopardizing their rights will ever be 
proposed without some Member of the Senate having the opportunity 
to resist it and to warn the Nation of its consequences. 

Franklin D. Roosevelt, while Governor of New York, foresaw just 
such dangers to the Republic, in a radio address on States rights, 
delivered March 2, 1930, when he warned: 

The moment a mere numerical superiority by either States or voters in this 
country proceeds to ignore the needs and desires of the minority, and, for their 
own selfish purposes or advancement, hamper or oppress that minority or debar 
them in any way from equal privileges and equal rights—that moment will mark 
the failure of our constitutional system. 

His warning, valid then, is even more so today. 

It is a concern Americans share fullest in this hour. 

It is a concern which the Senate can ignore only at its own peril. 

It is a concern which the Senate can allay only by upholding stand- 
ing rule XXII as written. 
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INDIVIDUAL VIEWS OF MR. JAVITS 


The Senate Committee on Rules and Administration on June 12, 
1957, appointed a special subcommittee consisting of Senator Herman 
EK, Talmadge, of Georgia, and Senator Jacob K. Javits, of New York, 
as cochairmen to hold ‘public hearings on and consider proposed 
amendments to rule XXII of the Standing Rules of the Senate. 
This subcommittee held extensive hearings on June 17, 24, 25, and 28 
and July 2, 9, and 16, 1957. 

The two Senators at the time of their appointment were known to 
be of divergent points of view on the subject. Other hearmgs on 
rule XXII have been held before—in 1947, 1949, 1951—and the Com- 
mittee on Rules and Administration has recommended amendment 
in its reports of April 3, 1947, February 17, 1949, March 6, 1952, and 
May 12, 1953. In January 1957 the subject. was most recently 
debated on an unsuccessful motion to adopt new Senate rules. But it 
was believed by my colleague, Senator Talmadge, that certain points 
of view, witnesses, and organizations were not adequately heard 
before. Certainly, the record now before us of the current hearings is 
complete, and every interest which wished to be heard has been heard 
exhaustively. We were able to conduct the hearings in a spirit of 
most friendly cooperation but we could not compose our points of 
view. The divergency not having been composed, I respectfully 
submit this report containing my individual views and recommenda- 
tions to the full Committee on Rules and Administration for its 
consideration. 


SUMMARY STATEMENT 


After careful study of the hearing testimony and of the historic 
conceptions of the function of the Senate, I am convinced that rule 
XXII needs amendment to end its veto power on behalf of a small 
minority; while at the same time assuring the opportunity for full 
debate and discussion of any subject in the Senate, which has been 
called the greatest deliberative body on earth. 

I do not believe that the present rule XXII serves the purpose of 
deliberation within the Senate or of education of the public generally 
No one questions those two objectives. What I do question is a 
delegation of the power and responsibility of the majority to a deter- 
mined minority, which bas been and can be again and again an 
arbitrary block to action, contrary to the will of the majority of this 
body and of the people to whom they are responsible. Indeed, it 
seems to me prophetic that this report is filed at an hour of basic 
crisis in the defense of our country when the weapons which challenge 
us are precisely so mortally dangerous because of the speed with which 
they may be effectively used to dest us. In such a time—and there 
is nothing temporary about this new frame of reference—there is a 
justifiable demand for making our organs of decision conform to the 
challenge. How appropriate, then, to consider now a rule of debate 
which can and has paralyzed decision in the Senate and which can be 
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used by a determined minority to paralyze it on any subject—not 
alone civil rights. Rule XXII as now written was archaic long before 
the first Russian earth satellite was launched and is even more so now. 

Careful research on the development of the United States Govern- 
ment from its initial period under the Articles of Confederation, 
through the Constitutional Convention of 1787, when studied in the 
light of the contemporaneous writings of the Founding Fathers, 
convinces me that the power which now stems from rule XXIT was not 
even contemplated at the time. On the contrary, from the expressed 
views of Madison, Hamilton, and others, a method of parliamentary 
procedure ‘premised on rule XXII would have been violently opposed 
had it been suggested. 

For the premise of rule XXII violates fundamental parliamentary 
law. Itis at odds with early Senate procedures, British Parliamentary 

ractice, and, almost without exception, is contrary to all our State 
egislative rules of procedure. 

In the early Senate, simple majority cloture was used and the 
“previous question” as a parliamentary device was available under 
Senate rules and in Jefferson’s Senate Manual to close debates. 
Even after reference to the ‘‘previous question”? was dropped from the 
standing rules (in 1806), the presiding officer’s power to rule on ques- 
tions of relevancy and order could have prevented abuse through un- 
restrained irrelevancies. The conjunction of the lack of cloture and 
the lack of enforcement of a rule of relevancy (after 1872) made pos- 
sible the modern veto-type filibuster. 

Its fullest development and its most flagrant abuses have occurred 
following the Civil War in opposition to civil rights legislation— 
mostly in the last 35 vears. 

While rule XXII did not prevent enactment of the Civil Rights 
Act of the last session, I believe it did profoundly affect its final form- 
ulation, as I shall set forth in more detail subsequently. 

Neither national interest, history, nor commonsense support the 
retention of the present provisions of the Senate rule, and | recom- 
mend it be amended for the reasons set forth in this report. 


PRESENT RULE-——-CONTEXT OF PROBLEM 


Rule XXII as it now reads provides that 2 calendar days after pres- 
entation to the Senate of a written motion for cloture signed by 16 
Senators, cloture may be imposed by affirmative vote of two-thirds of 
the Senators ‘‘duly chosen and sworn’ (i. e., 64). If such cloture 
motion be adopted each Senator is thereafter limited to a total of 1 
hour’s time in debate on the pending matter. The rule further pro- 
vides that even this difficult cloture may not be imposed on any motion 
or resolution to change any of the standing rules of the Senate includ- 
ing rule XXII itself. (This further restriction is probably beyond the 
power of the Senate to adopt, as the advisory opinion of Vice Presi- 
dent Nixon, January 4, 1957, concluded.) 

Rule XXII prevents the imposition of cloture unless 64 Senators 
appear and vote in favor of a cloture motion. 

It is important to bear in mind that under the present rule a 
Senator does not have to vote against a cloture motion to help prevent 
its adoption. If fewer than 64 Senators vote in favor of cloture it is 
not imposed. All that is needed under the present rules to prevent 





PROPOSED AMENDMENTS TO RULE XXII 17 


a limitation on debate is for 33 Senators either to vote against the 
cloture motion or to fail to be present to vote for it. Absence is 
made equivalent to a vote against cloture.' 

The realistic effect of the present rule is that a small minority of 
Senators (far fewer than 33 as a practical matter), if sufficiently 
determined, can by use of a filibuster absolutely prevent the Senate 
from taking action (in the only way it can—by voting) even though 
a great majority of Senators desires to come to a vote. Voting is 
the final method of resolution of national issues contemplated in the 
Constitution. Protracted speaking which is not intended to illumi- 
nate that decision, but to prevent its occurrence, makes a mock 
of freedom of speech by confusing it with freedom to obstruct. “Tt 
does not require great imagination to grasp the significance of this 
potential power in the hands of Members bent on influencing enact- 
ment or the course of particular proposals, without the necessity for 
persuasion. 

ISSUE 


The basic issue underlying the problem of cloture is whether we 
shall permit the Senate, resting as it does on the premise of majority 
rule, to function at all; to fulfill its legislative purpose; or whether we 
shall permit the Congress to be stultified by the undemocratic and, 
in essence, unparliamentary device of filibuster in the Senate—even 
though cloaked in the senatorial toga of rule XXII. 

In analyzing their impact on representative government, I would 
hazard at least three classifications of filibusters: 

1. Those conducted by a very few Senators, sometimes by only one 
Senator. The speeches may or may not be relevant, but, relevant or 
not, although they are not utilized to convince, neither can they usually 
prevent action. 

2. Those conducted by a substantial number of Senators and, again, 
usually not intended to prevent action, but only to delay it, while the 
people of the country become better acquainted with the issues (either 
through senatorial exposition or upon independent reflection), and 
obtain an opportunity to make their views known to their Senators. 

3. Those conducted by a substantial minority of Senators organized 
and intended to prevent Senate action—to stop it absolutely or mate- 
rially to alter its character, not through Senate persuasion or public 
awareness, but simply through the filibuster—or even the threat of 
it, expressed or implied. (These are the stultifying filibusters with 
which this report is primarily concerned.) 

My colleague, Senator Douglas of Illinois, has said that the term 
“filibuster” should properly be applied only to this stultifying variety. 
While I think this is accurate, the term has been used to cover all 
types of speeches where the length of the speech is not reasonably 
designed for persuasion. 

The first two types in any given situation may be a waste of the 
Senate’s time or a great benefit, depending on one’s own point of 
view, in the circumstances; but, at least, neither of them prevents the 
Senate from seasonably acting, and if immediate action is not vital, 

1 The average voting attendance on motions to im cloture in the Senate between the initiation of 
the rule in 1917 and the 1949 amendment was 84. 0-thirds of those vot oa aesee The 1949 


ing wo' 56. 
requirement of 64 affirmative vo therefore, greatly increased the previous culty rey cloture 
under the 1917 rule. On the basis of this experience the change meant three-fourths of the Senators 


‘present and voting’’ would have to favor cloture in order to impose it. The 1949 amendment, therefore, 
in this respect, was a retrogressional step. 
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these, at worst, are tolerable and at best are an enlargement of the 
opportunity for full discussion, so characteristic of the Senate. 







THE POWER OF THE FILIBUSTER AS A VETO, WITH A CASE HISTORY OF 
THE CIVIL RIGHTS BILL OF 1957 


The ability to carry on a filibuster can affect the kind of legislation 

passed by the Senate even though no actual filibuster is undertaken. 

| The incidence of a filibuster or the certain knowledge that a filibuster 
would be organized has made the majority come to terms before. 
The mere threat that a filibuster of great length would be undertaken 
against some proposal or unless amendment to a bill was accepted 
has in effect resulted in the majority of the Senate acquiescing in 
changes in legislation which otherwise they would probably not have 
considered wise or desirable. 

Careful study of the legislative background and history of the civil 
rights bill of 1957 and the changes that occurred during the long Senate 
debate bears out this conclusion and illustrates the pervasive and 
subtle effect of rule XXII. The bipartisan effort which bypassed 
the usual procedure of referral of the House bill to committee clearly 
showed that the majority of Senators were determined to act upon 
civil rights legislation. It was generally conceded that a reasonable 
time would be allocated to the discussion of whether the Senate 
should adopt the procedure of bypassing the committee. No actual 
filibuster took place at this point—although, clearly, the possibility 
had to be reckoned with. The vote for direct Senate consideration 
of the House bill as opposed to committee referral was 45 to 39. 

Following this vote, it became apparent that a bloc of Senators had 
selected part III as the most objectionable feature of the bill from 
their viewpoint; and that they were prepared to use every parliamen- 
tary device to prevent the enactment of a law which would contain 
the authorization for the Attorney General on his own motion to en- 
force through civil action (as an alternative to criminal prosecutions 
in existing law) the provisions of the 14th amendment to the Con- 
stitution. I believe that a number of Senators, among whom were 
some who favored the retention of part III, felt that insistence on 
part III would inevitably force the Senators from the South into a 
filibuster, with the ensuing possibility that no bill at all might be 
possers That may well have been the case, although personally I 

elieved then, and I believe now, that the risk should have been 
taken. In my mind it had become clear that the Federal Govern- 
ment had the responsibility of assuring reasonable civil enforcement 
powers under the 14th amendment; especially since a number of States 
in the South had passed laws which had the effect of making privately 
initiated litigation very difficult—the so-called antibarratry and simi- 
lar statutes. Thus, T felt that justice and conscience required the 
issue to be met on principle; and not on the sole ground of procedural 
difficulties which such a fight would entail. The vote which struck 
part III was 52 to 38. 

The reasons which motivated the Senators to vote against part III 
undoubtedly were many and varied. Certainly, no one can say for 
sure that without the threat of organized filibuster, part III would 

have been retained; but, it is my belief that a critical number of 
Senators did become convinced of the impossibility—or at least the 
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improbability—of passing a bill with part III, and that their views 
were necessarily affected by this consideration. It must remain con- 
jectural why part III was lost to the legislation, I have no doubt 
that if part III had been retained in the bill the Senate would have 
faced the necessity of a long filibuster which could be blocked only if 
a large majority were sufficiently determined to sit out the long dreary 
months that would have been involved. In that interim, no other 
business could have been transacted and Congress would have been 
at a standstill. In these times, with important pending legislation, 
this was a risk to which, naturally, Members of the Senate should give 
thoughtful consideration. The determined proponents of part II 
were fully aware of consequences of insisting upon it.. Schedules were 
worked out for around-the-clock coverage of the Senate floor, Members 
had beds installed in their offices, the staff details were worked out 
for a 24-hour operation. Senator Russell of Georgia, the leader of the 
southern bloc of Senators, was interviewed on a nationwide television 
program, Face the Nation, on July 21, 1957. Pertinent excerpts of 
the interview transcript inserted in the Congressional Record of July 
22, 1957, indicate clearly the position of the minority: 

Mr. SHADEL. But, Senator, is there any feeling in the Senate that this bill is 
going to go through, as is, without modifications? 

Senator RussELL. Not on my part because I will certainly die fighting it in my 


tracks before this vicious bill could go through, and I would feel the same way if it 
were aimed at any section of the country. * * * 


* * * x * * * 

Mr. LAwrENcE. Well, would it be the intention of the South, under the cir- 
cumstances that I can foresee and that you can foresee at the moment, to talk 
this bill to death? 

Senator Russeuu. I can’t say that, Mr. Lawrence, without seeing the bill and 
if it has these very vicious provisions in it, well, you may be sure that we will use 
every means at our command to fight it to the very death because it is a very 
vicious piece of legislation in its present form. 

Decision by ordeal was imminent. 

No one who participated in the Senate’s deliberations could escape 
the sense of drama, or the mounting tension and concern over the 
threat inherent in a filibuster. It was in this atmosphere that crucial 
decisions were made resulting in a number of changes in the legislation, 
including the elimination of part IIT. 

There were other amendments to the civil-rights bill, although not 
as vital as part III, which demonstrated the power of the filibuster 
possibilities inherent in rule XXIT to condition and to modify legisla- 
tion. Even the proponents of a strong civil-rights bill joined in 
amending the bill to grant additional power over commission staff 
selection to the Senate or remove certain features which were felt most 
objectionable to the southern Members. These amendments, al- 
though they have not yet proved crucial, reflected again the power of 
the filibuster threat. They included striking out of the specific power 
of the President to enforce Federal court decrees. As demonstrated 
by developments in Little Rock, this specific grant of power was 
unnecessary. The President retained the power as a necessary. inci-, 
dent of his Executive responsibility. The appointment of the Execu- 
tive Director of the Commission was made subject to Senate confirma- 
tion, with the practical effect of giving additional authority to the 
er of civil rights who are powerful members of the committee 
which will initially pass upon his selection. These amendments were 
approved, among other reasons, to help insure no filibuster. 
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Once part IIT had been eliminated and the other concessions given, 
and even after the Senate had interposed the jury trial requirement 
in the voting rights provision, it was not at all clear that there would 
not be a filibuster against the remaining bill. But, ironic as it may 
seem, at this point rule XXII well may have had an unexpected 
effect upon the chances for passage of the bill. Rule XXII is the 
final inner citadel of the opponents of civil-rights legislation. It is 
the last fortress in the legislative arm for a determined minority to 
prevent altogether or to water down substantially legislation that 
they violently oppose. As a consequence, there came a point at 
which the minority had to face the realization that reckless opposition 
to a very mild civil-rights bill would build up tremendous forces for a 
direct assault on rule II itself. Having drawn a number of teeth 
from the civil-rights bill the decision was seemingly made to keep 
rule XXII as impregnable as possible by permitting the bill to come 
to a vote. 

On the one hand, without question the southern Senators on the 
civil-rights issue had accomplished a great deal, from their point of 
view. Senator Russell of Georgia summed up this matter for the 
opposition in retrospect on August 30, 1957, when he said in the 
Senate: 

When it is considered that there were only 18 out of 96 Senators, all of us 
suspect because we were from the South, who were willing to wage an all-out 
fight on this bill, I think that I can, in all modesty, say for myself and my associates 
that the legislative history of the Senate does not reveal as great a victory from 
so small a group as the one we attained. 

At the same time, Senator Russell admitted that the use of the 
filibuster was often discussed by the southern bloc, but that it was 
generally decided to avoid it. This decision was not universally 
accepted. Senator Thurmond established a record of speaking for 
over 24 hours—a feat which turned out to be completely unrelated to 
effective opposition to the final version of the bill. It did, however, 
serve to emphasize, if it were necessary, that rule XXII contains a 
coercive power that could not be underestimated. The other southern 
Members who did not join in a filibuster had apparently weighed its 
use against graver consequences. My cochairman, Senator Talmadge, 
following Senator Thurmond’s recordbreaking stint, stated the 
dilemma thus (on August 30, 1957): 

Because of the present complexion of the Rules Committee, it is well known 
that any filibuster attempt would result in the reporting of one or more of these 
pending resolutions and the imposition of a much stronger cloture rule, which 
would further limit the ability of individual Senators to protect their constituents, 

On August 7 in the Senate, Senator McNamara, of Michigan, stated 
the case somewhat differently: 

The defenders of sgregstion have won a great defensive victory which, in the 
opinion of some of us, will cost our country dearly, internally and in our standing 
among the nations and peoples of the world. 

The defenders of segregation fought with skill and determination. They were 
united. They were able to win the support of many who were and, I believe, 
still are, opposed to the continuance of segregation and first- and second-class 
citizenship in this country. Why? 

Without attempting to detract from the skill, stamina, and success of those who 
are opposed to civil-rights legislation, it must be said that their victory was won, 


not on July 24, when part III was stricken from the House bill by a vote of 52 
to 38, nor on August 1 when part IV was largely nullified for Negroes in large 
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areas of the South by the 51-to-42 vote for the so-called jury-trial amendment, but 
on January 4, 1957. That was when the Senate voted, 55 to 38, to put King 
Filibuster back on his invisible but very real throne overlooking and dominating 
this Chamber. 

I believe that the Senate will not pass needed civil-rights legislation 
until rule XXII has been modified so that it. no longer holds its effec- 
oc restraint on this body in the area of enforcing constitutional 
rights. 

In closing on this point, I should like to add that Little Rock has 
demonstrated that the decision taken by the Senate to eliminate part 
III was unwise and that the risk of a stubborn filibuster should have 
been faced in the last session. 

Close observers of the legislative process in Congress are aware of 
this force—of the filibuster—in other legislative compromises which 
have been adopted, and could cite other examples of the effect of the 
filibuster on legislation. Vice President Charles G. Dawes, a keen 
student of Senate proceedings, described the effect of the filibuster 
in the following words: 

The right of filibuster does not affect simply legislation defeated but, in much 
oa degree, legislation passed, continually weaving into our laws, which should 

framed in the public interest alone, modifications dictated by personal and 
sectional interest as distinguished from the public interest. 

It is no answer to say, as some do say, that such power prevents or 
softens bad legislation. Of course, it may do that; because legislative 
proposals subject to a successful filibuster do not get enacted. If any 
specific action is bad, inaction may be preferred. If all change were 
bad, then whatever inhibited it would be wise. But the millennium 
is not here and events do not wait, even if governments do. This 
built-in stalemate as a permanent method of procedure is opposed to 
our American spirit and genius. 

If the men i conceived our Constitution had thought we needed 
the concurrence of the majority of two Houses, the assent of the 
President, and in addition the forbearance of 33 Senators to make 
law, I assume they would have said so. If this additional check on 
Sa action is necessary, let us amend the Constitution. 

he standing rules of the Senate were not drafted in Philadelphia in 
1787. The American people neither concurred in them nor agreed 
to be bound by them—nor did the States. In each Congress, as 
adopted or acquiesed in, and, to the extent they are constitutional, 
they bind our Senate procedure so long as they remain unchanged, 
but they are not the supreme law. They are not the bulwark of 
free speech and States rights; nor are they immutable, 


IN ANSWER TO PRINCIPAL ARGUMENTS FAVORING RULE XXII 


In my study I have given close attention to the arguments put 
forward by many of those opposed to any change in rule XXII and 
who appeared before our subcommittee. Some of these are superficial 
and based upon an erroneous conception of our Government. How- 
ever, there are impressive lines of reasoning employed in defense of 
the present wording of rule XXII, and much of this, too, was brought 
out during the hearings. One of the most distinguished arguments 
in Opposition to a change in the rule in my opinion was made by my 
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colleague, Senator Stennis of Mississippi. Excerpts from his testi- 
mony follow: 


Now, the phrase “State rights’’ is often used. I am thinking of this in terms of 
States powers. We are down to the last nub of representation of States as 
States * * * 

It is only in the Senate that the States as such have representation. Their 
rights and powers are deposited in the Senate Chamber. It is their only forum in 
Government. It is the only place where their rights and powers, which were not 
delegated but were reserved under the 9th and 10th amendments, find their 


protectors. 
If this be true, and it is true, then it must follow that the Senators elected from 


their States are the trustees of their States rights and powers. 

Members of the Senate had nothing to do with creating these rights and powers. 
That was accomplished when the Bill of Rights was adopted. 

They have a responsibility, where legislation involves the creation of new 
Federal power, to see that their States rights are protected * * * 

They have a duty to go forward in protecting the rights of States which have 
entrusted them with the power of a senatorial vote. 

On the specific issues which come before the Senate, I feel that the question 
of support or opposition to any measure should depend not only on the individual 
Member’s opinions on the effect of this legislation at the national level, but should 
also reflect the searching of his conscience as to whether the power of the State he 
represents would be effectively diminished in derogation of the constitutional 
balance and whether, in effect, he is violating the trust placed in him by the 
people of the State he represents by assenting to a loss of some incident of sover- 
eignty of the State * * * 

I think that the Government must be kept close to and responsible to the people, 
and that the effectiveness of local and State government should not be further 
diminished by ill-considered and unwise legislation * * * 

This rule, and the underlying principle of full and free discussion of major 
national issues, more than any other single thing determines the power of the States 
in their representation in the Senate. As much as any other single thing, the 
principle of free discussion without the threat of a gag rule determines the nature 
of the Senate and contributes to its stability. 

Now there is your Senate as an institution. 

If this rule were eliminated and cloture were made possible by a mere majority 
vote of the Senate, the deliberative function of the Senate would be destroyed. 
It would be a mere annex of the House of Representatives, and would be merely 
another legislative body * * * 

The heart of this argument against amendment is contained in the 
rhetorical questions (1) whether ‘‘the power of the State he [a Senator] 
represents would be effectively diminished in derogation of the con- 
stitutional balance and whether, in effect, he is violating a trust by 
assenting to a loss of some incident of sovereignty of the State’; (2) 
whether “the deliberative function of the Senate would be destroyed.” 

On the first question, one may, of course, argue that the existence 
of rule XXII by which any substantial group of Senators can conduct 
a filibuster so as to act as a veto, constitutes a ‘power’ which may be 
exercised on behalf of the States represented by the filibustering 
Senators; but it is the power neither of persuasion nor of public edu- 
cation. It is an arbitrary power unsanctioned by the Constitution 
and indeed in direct conflict with its spirit. 

Far from securing any constitutional balance, rule XXII seriously 


disturbs it. The Constitution, in article I, section 5, clause 1, states 
that— 

A majority of each [House] shall constitute a quorum to do business. 

That is, 49 Senators are sufficient for the transaction of legislative 
business. A majority of this quorum is required to assent to the 
assage of a normal bill. Yet cloture may not be invoked unless at 
east 64 Members are present and vote for cloture. Legislation of the 
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most profound national effect requires the assent of fewer than. half 
of those required to bring a filibuster to a reasonable close so that that 
very legislation may be acted upon. I fail to see what balance is 
here maintained by continuance of the present rule. Alexander 
Hamilton in arguing, in the Federalist Papers, for the adoption of the 
Constitution he had helped frame, set forth the need for a totally 
different. balance (Federalist Papers No. 22): 


To give a minority a negative upon the majority (which is always the case 
where more than a majority is requisite to a decision), is, in its tendency, to subject 
the sense of the greater number to that of the lesser * * * This is one of those 
refinements which, in practice, has an effect the reverse of what is expected from it 
in theory. The necessity of unanimity in public bodies, or of something approach- 
ing toward it, has been founded upon a supposition that it would contribute to 
security. But its real operation is to embarrass the administration, to deairey the 
energy of the Government, and to substitute the pleasure, caprice, or artifices of an 
insignificant, turbulent, or corrupt junto, to the regular deliberations and decisions 
of a respectable majority * * * The public business must, in some way or 
other, goforward. Ifa pertinacious minority can contro! the opinion of a majority 
respecting the best mode of conducting it, the majority, in order that something 
may be done, must conform to the views of the minority; and thus the sense of the 
smaller number will overrule that of the greater, and give a tone to the national 
proceedings. Hence, tedious delays; continual negotiation and intrigue; con- 
temptible compromises of the public good, and yet, in such a system, it is even 
happy when such compromises can take place: for upon some occasions things will 
not admit of accommodation; and then the measures of government must be 
injuriously suspended, or fatally defeated. It is often, by the impracticability of 
obtaining the concurrence of the necessary number of votes, kept in a state of 
inaction. Its situation must always savor of weakness, sometimes border upon 
anarchy * * * 

When the concurrence of a large number is required by the Constitution to the 
doing of any national act, we are apt to rest satisfied that all is safe, because nothing 
improper will be likely to be done; but we forget how much good may be pre- 
vented, and how much ill may be produced, by the power of hindering the doing 
what may be necessary; and of keeping affairs in the same unfavorable posture in 
which they may happen to stand at particular periods. 


To be sure, there are times when more than a majority is required 
under the Constitution; but even in these instances only two-thirds of 
those present is required on any vote. Strangely enough it takes 
more Senators to shut off a filibuster by one Senator than it takes to 
onpet a Member from the Senate. 

here was a great question of the proper balance of State represen- 

tation in the Congress in 1787. A study of the debates of the Con- 
stitutional Convention shows very clearly that the decision to estab- 
lish 2 Houses, one to be based on a reference to population, and the 
other to have 2 Senators from each State regardless of size,or popule- 

tion, was the compromise between the delegates from big States.and. 
the delegates from the small States. This was the only basis on which 

the small States would agree to join the Federal Union. This was the 

great compromise that gave the small States an equal measure of 

egislative power with the more populous States in this bo 

As far as the big States are concerned, according to Madison and 
others devoted to the principle of proportional representation, they 
had given enough and more than enough when they finally agreed 
that each State should have two votes in the Senate. No one then 
dreamed that in the future Senators would want to upset this balance 
and add an additional check by a small minority oF one-third upon 
the power of a majority of the Senate as so constituted.’ This, of 
course, was long prior to the time when John C, Calhoun developed 
his theory of concurrent majorities under which legislation favored 
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by a majority in the country as a whole or in the Congress would be 
subject to the veto of a majority of each and every sectional interest 
in the country. 

This kind of balance, which the opponents of civil-rights legislation 
wish to retain in the Senate, is a modern version of Calhoun’s ‘‘con- 
current majorities.” It was such a sectional right of veto and inter- 
position that Calhoun and other States-rights advocates urged during 
the debates, in and out of Congress, that led up to the Civil War. 
This type of imbalance, however, finds no support in the Constitution 
nor in current practice outside of rule XXII? 

On Senator Stennis’ second point: that to make cloture easier would 
bring about “gag rule” and destroy the unique characteristic of the 
Senate—its on as a deliberative body—I wish first to note that I, 
too, consider the United States Senate a great deliberative body and 
with great pride serve as a Member. 

I submit, however, that the Senate is a distinguished body, not 
because of filibusters or the license to engage in them enjoyed under 
the present rules, but in spite of them and in spite of the present license 
to engage in them. No one who has examined some of the filibusters 
in the Senate would seriously describe them as scenes of great delibera- 
tion in keeping with the dignity and prestige of the Senate. 

Those who have used the filibuster as an instrument of veto have 
been under no illusion that they were always thereby contributing to 
a ‘full and free discussion”’ of national issues. Some former Senators 
have been quite candid about the purpose of the filibuster. In 1922 
Senator Underwood of Alabama said, with respect to the filibuster 
against the Dyer antilynching bill, as follows: 

We are not disguising what is being done on this side of the Chamber. It 
must be apparent, not only to the Senate but to the country, that an effort is 
being made to prevent the consideration of a certain bill, and I want to be per- 
pay sens about it. It is known throughout the country generally as a ‘‘force’”’ 

lik. 

I do not say that captiously. I think all men here know that under the rules of the 
Senate when 15 or 20 or 25 men say that you cannot pass a certain bill, it cannot be 
passed. * * * 

I want to say right now to the Senate that if the majority party insists on this 
procedure they are not going to pass the bill, and they are not going to do any 
other business. * * * 

You know you cannot pass it. Then let us go along and attend to the business 
of the country. [Emphasis supplied.] 


Shortly thereafter he posed the dilemma which the Senate faced 
even more concisely: 

There is but one way for the Senate now to get down to work and transact 
the business of the Government before the 4th of March, and that is to get a 
final disposition of this force bill before anything else is done. Pass it if you can; 
abandon it if we force you to do so. * * * 

So long as the Senate has the rules that it has now, you know just as well as 
I know that 1 am standing here that you cannot pass it; and, more than that, the 
country does not want you to pass it. 


The reality of the use of the filibuster as a veto has been borne out 
by the experience of the intervening years. ;, 

As my colleague, Senator Kuchel, of California, put it last summer in 
the hearings before this subcommittee: 

How can any reasonable person uphold such tacties as those which occurred 


some years ago when the Senate ludicrously debated for 2 weeks a motion to 
amend the Chaplain’s prayer? 





2 The paralyzing effect of the minority veto is clearly evident in the deliberations of the United Nations 
Security Council. 
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Permitting a Senator or a group of Senators to talk for hours and 
days on any conceivable subject or on ‘no subject in order to consume 
time and prevent the Senate from voting, affords no dignity to the 
Senate and adds nothing to its deliberative function. Reading 
recipes for “‘pot licker,” “fried oysters,” quoting from Aesops Fables, 
and otherwise talking in utter irrelevancies does nothing to enhance 
the Senate’s standing as a great deliberative body. 

Senators have a right—and freely exercise it—to express their 
views on any question before the Senate or before the country. With- 
out doubt it would be a violation of the letter and the spirit of the 
Constitution to deny or even seriously abridge the-right of debate: 
But, it is also a most flagrant violation of the spirit of the Constitution 
to clothe this body with forms of procedure by which it may be 
blocked in the exercise of the legislative powers, and thereby sus- 
pended of every other function except that of speaking. The Senate 
has a duty to debate, but it is likewise a constitutional duty of a 
majority of this body to act, and with some reasonable expedition. 
We are obligated not only to pass laws, but also to pass them in time 
to meet the public need and the general welfare of the country. 

Some observers have declared that, far from enhancing the Senate’s 
deliberative function, the right to filibuster has all but destroyed it. 
Vice President Dawes, for example, said of the veto power of the 
filibuster: 

The Senate is not and cannot be a properly deliberative body, giving due 
consideration to the passage of all laws, unless it allots its time for work according 
to the relative importance of its duties, as do all other great rer ey, bodies. 
It has, however, through the right of unlimited debate surrendered to the whim 
and personal purposes of individuals and minorities its right to allot its own time. 
Only the establishment of majority cloture will enable tlre Senate to make itself 
a properly deliberative body. This is impossible when it must sit idly by and 
see time needed for deliberation frittered away in frivolous and irrelevant talk, 
indulged in by individuals and minorities for ulterior purposes. 

Yet, the Senators who argue that rule XXII should be retained in its 
present form support this retention as necessary to its deliberative 
character. I certainly agree that the Senate is a forum of great debate, 
deliberation, and revision; but I submit that it owes nothing to 
rule XXII for achieving this distinction. It has achieved that emi< 
nence despite the rule. 


HISTORY OF THE PREVIOUS QUESTION AND CLOTURE 


Having considered why the present rule serves neither the constitu- 
tional balance of States rights nor the deliberative function of the 
Senate, it is useful to review the development of cloture and the closely 
connected motion for the ‘previous question’”’ in order to evaluate the 
pending proposals for amendment of rule XXJ1. 

In Mason’s Manual of Legislative Procedure (1953) the motion is 
described thus: 


The peevions question may be used to close debate on any debatable question 
* * *. The effect of the motion, if adopted, is to require that the question [before 
the legislative body} be put to vote immediately. It would be more aptly desig- 
nated ‘vote immediately” * * *, 


3 During the filibuster against the extension of a skeletonized NRA, Senator Long discussed various 
eee at great length. This talk continued for 1534 hours and inchided the reading of long passages from 
works of Victor Hugo and a reading and discussion of the United States Constitution, article by article, 
without any necessary reference to the pending business. (See vol. 79, pt. 8, pp. 9122 et seq.) 

On June 20, 1936, Senator Rush D. Holt of West Virginia successfully filibustered against passage of a 
coal conservation bill by reading Aesops Fables to the Senate. The Senate finally adjourned, sine dic, 
without ever voting on the bill. 
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While the result of passing a motion for the previous question under 
eneral parliamentary law is to bring on the main question for imme- 
qeate vote, the effect of defeating it is to postpone the main question. 
The almost universal use of the motion in American parliamentary 
bodies is to bring about cloture. 

lt was recognized in the early days that a motion for the previous 
question could close debate in both Houses of the Congress. This is 
to be expected when one studies the proceedings in the British. Parlia- 
ment, which was the model for our own. The use in that body of 
the motion for the previous question apparently dates from 1604, and 
after 1640 it became a prime instrument of cloture. 

Its use to end debate and force a vote in the House of Representa- 
tives and States legislatures has been incorrectly called a perversion 
of the British practice. Fortunately, due to the thorough scholarship 
of Irving Brant, the eminent biographer of James Madison,‘ we now 
have an accurate historical review of this motion practice in the 
British Parliament and in the United States Senate. I think it 
would be helpful to quote from testimony given by him before the 
special subcommittee. Mr. Brant said: 


As is well known, the United States House of Representatives began to limit 
debate in 1811 by means of the motion for the previous question. It was con- 
fronted with persistent filibustering against the “measures short of war’ that 
preceded the War of 1812. 

The alternatives were to surrender to the minority, or to use the power of the 
majority to end a purely obstructive debate. The majority acted, not arbi- 
trarily, but after many day-and-night sessions, with the clock running toward a 
compulsory sine die adjournment. 

The United States Senate had a previous-question rule from 1789 until 1806, 
when it was dropped. The rule read as follows: 

“The previous questien being moved and seconded, the question from the Chair 
shall be: ‘Shall the main question be now put?’ And if the nays prevail, the 
main question shall not then be put.” 

The previous question was moved in the Senate on four occasions. In 1789, 
the nays won and the subject was postponed. In 1792, the question was worded 
in reverse. It was moved “That the question be not now put.” This carried 
and resulted in postponement. In 1799, the question was moved in the wording 
required by the rules, ‘Shall the main question be now put?’ The affirmative 
won, producing cloture. The main question was then put, and it also carried. 

On the fourth and last occasion, in 1804, the previous question was moved during 
the impeachment trial of Judge Pickering. he complicated details of this con- 
troversy are set forth in my memorandum on the previous question, and may be 
found on page 5963 of the Congressional Record of May 9, 1957. Instead of sum- 
murizing them here, I shall merely quote two sentences from the diary of Senator 
John Quincy Adams concerning thse proceedings: 

“On this resolution it was not without the utmost difficulty that any discussion 
whatsoever could be obtained.” 

Again: 

“The next struggle was to prevent all debate upon the resolution.”’ 

The majority actually did cut off the debate and proceeded at once to defeat 
the resolution. 

Looking into British treatises on parliamentary practice, I found the previous 
question described as a method of postponement in which the mover voted 


4 Mr. Brant, a former newspaper editor and editorial writer, has been engaged for many years in historical 
research and writing. Five volumes of his Life of James Madison have been published. 

Henry Steele Commager, er of history at Columbia University and Amherst College, describing 
Mr. Brant’s scholarship, said: 

“Brant’s Madison, which has now reached five volumes, is, by universal agreement of American his- 
torians, one of the most impressive achievements of American historical writing of our generation. Thor- 
ough, critical, judicious, comprehensive, well-written, it has the quality that so few biographies have, of 
doing the job so completely and so well that it does not have to be done over. What is perhaps most im- 
re about Brant’s work is that it is based entirely on original research, that it takes nothing for granted 

ut goes to the sources, that it maintains the very highest standards of rigid scholarship, Whatever may 
be said of Brant’s interpretations—and there will always be differences of interpretation—this can be said 
with confidence, that Brant’s historical scholarship is impeccable and unimpeachable,” 
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against his own motion. But if the motion should happen to carry; the effect 
would be to cut off debate and force an immediate vote on the main question. 

I therefore examined the Journals of the House of Commons from 1604 down to 
the present time and found a truly remarkable record. In the 20th century, the 
previous question has been moved only twice in the House of Commons, and 
not once since 1911. In the 17th century, it was moved 736 times, It resulted 
in cloture 491 times and in postponement 235 times.® 
‘ Now, it may be asked, whe was it that when the House of Commons came to 
establish a cloture rule, it didn’t simply utilize the previous question for that 
posptie® Well, that is what it did. On February 25, 1881, a year and a half 

efore the word “‘cloture’’ was applied to the practice, the wording of the motion 
for the previous question was employed for the avowed purpose—a purpose set 
forth in the Journals—of stopping debate, and the motion is recorded in the 
index as a motion for the previous question. 

A year later, the House incorporated some special provisions and changed the 
name to “cloture.’’ .Thus we have before us, not an American peryersion of the 
British motion, but a kindred line of development in both countries. 

To this, let me add one more fact. Before the House of Commons converted 
the motion for the previous question into a cloture rule, it had been dealing with 
obstructive debate for some years by treating it as contempt of the House, punish- 
able by suspension. That was done under parliamentary practices dating back 
to 1604, which gave the Speaker power to stop “superfluous motions, and tedious 
or impertinent speeches.” 

These same rules were incorporated in Jefferson’s Manual, as a guide to Senate 
conduct, at a time when the Vice President had unappealable power to decide 
points of order. Here is evidence, then, that if the question of altering the Rules of 
the Senate comes before that body under the general rules of parliamentary practice, 
it will make no difference whether those general rules are looked for in the practices 
of our 48 State legislatures or in the British House of Commons. [Emphasis supplied.] 

The question of cloture in the Senate must be considered in relation to the 
nature of that body. The Senate can control the filibuster, it can free itself from 
the will of a rampaging minority, without the slightest danger of acquiring the 
ills that afflict the House of Representatives [Mr. Brant has reference to the 
large membership of the House] and without any possibility of moving into the 
discipline that marks the [still larger] House of Commons, 


Various theories have been advanced to explain why the practice 
of filibustering as a power of veto developed much more slowly in the 
Senate than in the House. In fact it was largely brought under 
control in the House long before it reached the peak of its develop- 
ment in the Senate. One of the reasons that it has been difficult to 
discover with certainty the history of the early period is that during 
its first 5 years the Senate sat in secret behind closed doors and only 
occasionally published extracts from the journal of its proceedings. 
What knowledge we have of this period has been ata almost en- 
tirely from diaries, letters, and other documents written during the 
period. Furthermore, neither House published verbatim accounts. of 
its proceedings until 1873 and therefore the evidence for some of the 
early periods is rather meager. In spite of the research difficulties, 
certain facts have clearly emerged. : 

The motion for the previous question was from the beginning 
available in both Houses to close debate and bring an issue to a vote. 
All that was required was a majority vote. In both Houses the 
motion for the previous question was itself originally open to debate 
but not, as some have contended, ‘‘without let or hindrance.” Cer- 
tainly, in the early Senate the presiding officer could, pursuant to 
Jefferson’s Manual, rule a Senator out of order for speaking “im- 
"tin a supplementary letter to me, dated December 21, 1957, Mr. Brant made an exhaustive historical 
analysis of the prevalent misconception that the ‘‘previous question’? was used primarily in the British 


House of Commons for the purpose of postponement, showing clearly that the motion was in fact primarily 
used for cloture. 
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ertinently or beside the question, superfluously, or tediously.” * 
n other words, the Senate originally had the motion for the previous 
cane supplemented by the unappealable authority of the Vice 
esident to rule on questions of order, to prevent a filibuster. When 
necessary, a majority in the early Senate could, with the cooperation 
of the Vice President, end filibustering tactics and act on legislation. 
Thus the early Senate (from 1789 to 1806) had at its disposal the 
motion for the previous question, supplemented by the Vice Presi- 
dent’s unappealable authority to stop a Senator in debate for usin 
speech as a dilatory device. The previous question motion, use 
apparently only four times, was omitted from the rules when they 
were given a general revision at the beginning of a session in 1806. 
The deletion occurred without any recorded comment or debate. 
The reason for dropping this motion from the amended rules in 1806 
may well have been that it was not needed to control obstructive 
speech, which was little used. Also order remained subject to control 
cheouvh the unappealable rulings of the Chair on relevancy and 
obstruction. The technique of the filibuster as a powerful weapon of 
obstructing and defeating the majority will in the Senate was still in 
the future. 

Until 1828, the unappealable authority of the Vice President to rule 
on questions of order remained unchanged. This power to prevent 
filibusters was supported by the long previous tradition of Senate 
dignity which frowned on tedious and impertinent speech.’ 

n the House of Representatives, protracted speech, while used to 
some extent in a mild form prior to 1800, did not become an obvious 
instrument for obstruction until developed by the erratic genius, 
John Randolph of Virginia, between 1806 and 1811. After extreme 
provocation by Randolph and others acting with him, the House in 
desperation, on February 11, 1811, by a vote of 66 to 33 reversed its 
previous position and decided that a majority vote in favor of a motion 
for the previous question closed debate on the pending issue. The 
written rules of the House were thereafter amended on December 21, 
18i1, to conform to this decision. 

In December 1825, John Randolph was elected to fill an unexpired 
Senate term. He came over to the Senate from the House bringing 
with him his pénchant for irrelevant and lengthy speeches. John C. 
Calhoun, then Vice President, refused to maintain the same rigid 
discipline over debate that most of his predecessors had done. 

* Both John Adams and Thomas Jefferson were forceful presiding officers during their service as Vico 


President. It isapparent that they maintained the dignity and decorum of debate in the Senate by vigorous 
application of the rules. 

n sec. XVII of Jefferson’s Manual of Parliamentary Practice, Jefferson stated the guiding rule to be: 
**No one is to speak impertinently or beside the question, superfluously, or tediously,’’ citing precedents 
from the British Parliament. 

In the prefate to his manual written while he was serving a8 Vice President (1797 to 1801), Jefferson said: 

“The Constitution of the United States, establishing a legislature for the Union under certain forms, 
atithorizes each branch of it ‘to determine thé rules of its own proceedings.’ The Senate has accordingly 
formed some rules for its own government but these going only to few cases, it has teferred to the decision of its 
President, without debate and without appeal, all questions of order arising either under its own rules or where 
it has provided none. This places under the discretion of the President a very extensive field of decision 
and one which, irregularly exercised, would have a powerful effect on the proceedings and determinations 
of the House. * * * 

‘Considering, therefore, the law of proceedings in the Senate as composed of the precepts of the Constitution, 
the regulations of the Senate, and, where these are silent, of the rules of Parliament, I have here endeavored 
to collect and digest so much of these as is called for in ordinary practice, collating the parliamentary with 
the senatorial rules, both where they agree and where they vary.””. [Emphasis supplied.] 

? From the records of the debate in February 1828 concerning the powers of the Vice President to rule on 
points of order, two propositions emerge: 

(1) In the opinion of the presiding officers of the Senate after Jefferson they had the authority to rule 
a Senator out of order for irrelevant speech and they generally considered Jefferson’s M anual controlling 


on the point; and 
(2) The tradition of the Senate for digrity in debate down through 1828 at least was a heavy deterrent 


against filibustering. 





| 
| 
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As a result of Calhoun’s failure to control irrelevant and tedious 
debate, the Senate amended the rule to provide explicitly that the 
Vice President had this authority on his own initiative and made his 
rulings subject to appeal, In making the Vice President’s rulings 
appealable the Senate did not intend to weaken Senate discipline 
but rather, in all probability, to strengthen it by os the weight of 
the majority to the decision on questions of order when an appeal 
was taken. 

This change in the rules in 1828 apparently restored to the Senate 
discipline which had been temporarily lost, and the question of con- 
trolling debate in this body was not again a subject of major discussion 
until 1841. This fact suggests the vigor with which presiding officers 
after 1828 enforced the rules to prevent obstructive delays. In 1841 
during an extra session of Congress called by President. Harrison to 
consider the Government’s fiscal policy and the rechartering of the 
national bank, Henry Clay, the Whig leader in the Senate, threatened 
the minority with bringing forward some form of cloture rule. The 
records of this session indicate that while debate was extended no real 
filibuster took place and probably for this reason no such rule was 
adopted: At this time the rule of relevancy was still available, and 
as late as the year 1848 the Senate voted (27 to 2) to require a Senator 
to take his seat for being out of order because of irrelevancy. 

But by 1872, when Vice President Schuyler Colfax ruled that “under 
the practice of the Senate the presiding officer could not: restrain a 
Senator in remarks which the Senator considers pertinent to the 
pending issue,’’ the Senate abandoned its effective control over debate. 

From 1872 to 1917, there was neither any cloture rule nor any 
enforced rule of relevancy. It was during this period that the filibuster 
matured more or less into its present form. 

The first formalized modern cloture rule was not adopted until 
March 8, 1917. From 1917 until 1949 rule XXII provided that 
limitation of debate could only be imposed by two-thirds of those 
Senators voting. In 1949 this percentage was increased to require 
two-thirds of the entire membership of the Senate to be present and 
affirmatively voting to end debate. The 1949 revision also amended 
the rule to subject ‘any measure, motion, or other matter,” or the 
unfinished business, to cloture control. By such change the Senate 
was no longer bound by former decisions which had held, in brief, 
that limitation on debate could be had only on a pending “‘measure.” 
The 1949 revision thus eliminated correction of the Journal and 
presentation of credentials, both highly privileged matters, as well as 
motions to take up new business, as possible sources of filibusters, 
It also added subsection 3 to rule XXII, which provides in effect that 
debate could not be limited on any proposal to amend the Standing 
Rules of the Senate. (See appendix X p. 35.) 

Since 1917 twenty-two votes have been had under rule XXII, On 
only four occasions was such cloture invoked. Had the 1949 version 
of the rule been in effect during this time it would have been successful 
only three times.® 


® Under the 1917 requirement of two-thirds of those voting the motion for cloture sueceeded four times: 


Vote 
(1)"1919—Treaty of Versailles............. Lppbiaad bo akeb—b3cp bpd sb ich achid- <bepeeabeausr een tere 78 to 16 
Ge Bee CNM CHU, hiking cedcdditnnbidisieds hockiada~ ailphssncdbiine~scesthantin chubinieebeee 68 to 26 
(i) ‘Saeco ‘bani: ios CLO Le ei es eee 65 to 18 
(4) 1927—Bureau of Customsand Bureau of Prohibition. ........-.-.--..---------.-+-+--------+--- 55 to 27 


Under the present rule requiring 64 affirmative votes the last cloture motion would h4ve failed by 9 votes, 
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Such a self-imposed obstacle to legislation is rare in the history of 
parliamentary development. All but 12 States of the Union ex- 
pressly permit the motion for the previous question to close debate 
in their upper legislative chambers; 4 of these 12 States have another 
form of cloture rule. Apparently, only in the senate in Utah and 
Vermont is the use of the previous question specifically prohibited. 
It is ironical that many of the Senators most opposed to a reasonable 
limitation on filibusters have the most effective rules for limitin 
debate in the upper chambers of their own State legislatures. ( 
tabulation referring to the rules of State senates is set forth in ap- 
pendix B to this report (p. 35.)) 

The British Parliament accepts a specialized form of the previous 
question as a cloture rule and even the Senate of the Confederate 
States of America in 1862 provided for the previous question as a 
method of cloture. 


SUBSECTION 3 OF RULE XXII 


Subsection 3 deserves separate attention for it is a built-in filibuster 
device which, if held valid, makes the whole rule so unjust as to re- 
quire it to fall of its own weight of unfairness. Difficult as it is to 
obtain the affirmative vote of 64 Senators to limit a filibuster on the 
usual subjects, on a motion to change rule XXII itself (or for that 
matter any rule of the Senate), because of this provision unanimous 
consent is required—short of forcing physical exhaustion. It raises 
minority control to such a degree that the Vice President found it 
offended the Constitution. 

In an advisory opinion the Vice President on January 4, 1957, held 
in part as follows: 

The Constitution also provides that ‘‘each House may determine the rules of 
its proceedings.” This constitutional right is ~~ in the membership of the 
Senate and it may be exercised by a majority of the Senate at any time. When the 
membership of the Senate changes, as it does upon the election of each Congress, 
it is the Chair’s opinion that there can be no question that the majority of the 
new existing membership of the Senate, under the Constitution, have the power 
to determine the rules under which the Senate will proceed. 

Any provision of Senate rules adopted in a previous Congress which has the 
expressed or practical effect of denying the majority of the Senate in a new Con- 
gress the right to adopt the rules under which it desires to proceed is, in the opinion 
of the Chair, unconstitutional. It is also the opinion of the Chair that section 
3 of rule XXII in practice has such an effect. [Emphasis supplied.] 

Pursuant to the Constitution each House determines its own rules of 
procedure, and in this context action by each House means a majority 
of each House. A practical delegation of that power to 1 Senator or to 
33 Senators is beyond the power of this body. Its responsibilities are 
derived from the Constitution and, short of amending that document, 
there is no way of qualifying this power. 

The Supreme Court has held that a House of Congress “may not by 
its rules ignore constitutional restraints” (U. S. v. Ballin, 144 U.S. 
1, 5). 

To illustrate, assume that the Congress passes a statute which by its 
terms provides that it may not be amended except by unanimous 
consent of both Houses. Surely no one would thereafter contend that 
that law might not be amended by a simple majority vote. In other 
words, Congress cannot impose such a limitation on itself or on future 
Congresses which is not imposed by the Constitution. In Newton v. 
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Board of County Commissioners (100 U. S. 548), the Supreme Court 
has held in reference to legislation: 

“Every succeeding legislature possesses the same jurisdiction and power with 
respect to them as its predecessors. The latter have the same power of repeal and 
modification which the former had of enactment, neither more nor less. All 
occupy, in this respect, a footing of perfect equality. This must necessarily be so 
in the nature of things. It is vital to the public welfare that each one should be 
able at all times to do whatever the varying circumstances and present exigencies 
touching the subject involved may require. A different result would be fraught 
with evil.” 

As a question of power a majority of a quorum of this body may at 
any time abolish its rules or change its rules. Whatever the rules 
may say they can be changed by the same power that adopted them. 
As a matter of power this is necessarily so. That it exists is shown by 
the fact that on the two most recent occasions efforts to change the 
rules (1953 and 1957) were defeated by motions to lay on the table, 
both decided by a majority vote. Of course, Senators may choose to 
be bound by any restrictions which they care to follow. 

I recognize that the problem cannot be solved on the basis of con- 
stitutional power alone but must be worked out within both the 
parliamentary law and the traditions of this body. I am convinced 
that this can be done, but I think it is important to set at rest any 
possible question of power to change the rules. The restriction at- 
tempted in practical effect in subsection 3 is unconstitutional precisely 
because it seeks to limit the power granted by the Constitution 
inherent in the Senate and the responsibility that goes with it, 

If subsection 3 is unconstitutional, the method of so deciding, 
according to the opinion of the Vice President, would be by determina- 
tion of the Senate itself. Obviously this determination would be by 
a majority vote. Assuming that it is unconstitutional and therefore 
of no effect, then it follows that on any motion to change the rules 
under which the Senate is operating the present cloture provisions of 
rule XXII, inadequate as they are, nevertheless are available for 
closing debate which is simply and obviously a filibuster against any 
proposed change in that rule. 


PENDING PROPOSALS 


A number of resolutions proposing amendments to rule XXII were 
introduced during the 1st session of the 85th Congress. They are 
before the special subcommittee, and may be summarized as follows: 

Senate Resolution 17 provides that debate may be limited by a vote 
of two-thirds of the Senators present and voting 2 days after 16 
Senators have filed a petition for this purpose. It further provides 
that 15 days, exclusive of Sundays and holidays, after the presentation 
to the Senate of a petition signed by 16 Senators, the Senate by a 
majority vote of those “duly chosen and sworn’ (49 of the 96 
Senators) may also impose cloture. Moreover, it eliminates the ex- 
emption to any form of cloture of a motion to change the Senate’s 
standing rules (subsec. 3). As in the present rule, even after cloture 
is voted each Senator may speak for 1 additional hour before the vote. 

Senate Resolution 19 would amend rule XXII by providing that 
cloture may be imposed by a favorable vote of two-thirds of the 
Senators present and voting, but in no case less than a majority of 
Senators ‘duly chosen and sworn.” 
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Senate Resolution 21 would provide for cloture by a majority of 
Senators voting (if a quorum be present). It would also permit any 
Senator to yield to another Senator all or part of the 1 hour time for 
debate allotted to him after cloture is imposed. This resolution also 
eliminates subsection 3. 

Senate Resolution 28 would make cloture subject to an affirmative 
vote of a majority of the authorized membership of the Senate (49 
Senators) after a waiting period of 12 calendar days (excluding Sundays 
and legal holidays) following the filing of a written motion for cloture 
signed by 16 Senators. _It would also delete subsection 3. 

Senate Resolution 29 would simply declare subsection 3 of the rule 
unconstitutional. 

Senate Resolution 30 permits cloture by a vote of two-thirds of the 
Senators present and voting and eliminates the exception contained in 
subsection 3. But, in addition, Senate Resolution 30 provides that 
the Standing Rules of the Senate would continue from one Congress 
to the next unless duly changed. ‘This last provision attempts to 
resolve a question of great complexity which is outside the immediate 
substantive concern with cloture, although being intimately con- 
nected with past and future attempts to deal with the problem. 

Senate Resolution 32 would provide a waiting period of 5 days (exclu- 
sive of Sundays and legal holidays) in Jieu of 2 days under the present 
rule and would then permit two-thirds of the Senators present and 
voting to impose cloture. Senate Resolution 32 would also delete 
subsection 3. 

Senate Resolution 171 would allow two-thirds of the Senators present 
and voting to bring about cloture in lieu of the present tule. 

These eight resolutions, even with very considerable differences, 
have one characteristic in common. They all would make the imposi- 
tion of cloture easier. Senate Resolution 29 does not do this directly, 
but does ease the way to change the rule in order to do it. 

As I have previously pointed out, since 1917, when the first standing 
rule on cloture was adopted, there have been 22 votes on motions to 
impose cloture, but only 4 have been successful. Merely changing a 
constitutional two-thirds to two-thirds of those voting would have 
had no effect on the historical results—only four would still have won. 
By requiring a constitutional majority, a significant difference occurs; 
nine attempts would have been successful. If only a simple majority 
had been required, the motion would have carried 15 times, 

I do not believe the simple change to a two-thirds voting require- 
ment of Senate Resolutions Nos. 19, 30, 32, and 171 makes significant 
enough change. — I believe the simple majority rule of Senate Resolu- 
tion 21 is too great a departure to reasonably expect this body to 
undertake, A table showing the effect of each resolution on past 
cloture votes follows: 


The success of the various proposals if applied to rule X XII cloture votes since 1917 


<p 45 > pth etenpye apaint gy 9 out of 22 (constitutional majority) 

OS eee 4 out of 22 (two-thirds voting) 

SMe Bos 6 Usa. 8k 15 out of 22 (majority voting) 

No MOS. CO saalsd-scee 9 out of 22 (constitutional majority) 

3 SS Tee a et (Only effect is to eliminate subsec. 3 from rule X XII.) 
Bs ees BU. 6 55 2 4 out of 22 (two-thirds voting) 

: SM es oat. pabdbeaten 4 out of 22 (two-thirds voting) 


mee T Ri 3. il a 4 out of 22 (two-thirds voting) 





PROPOSED AMENDMENTS TO RULE XXII 33 


On balance, I recommend approval of Senate Resolution 17 as being 
both moderate and effective. I believe it will enhance the dignity 
of this body. 

As a practical matter we know from the history of the Senate that 
16 or more signatures cannot be secured on any cloture petition unless 
the debate has already become a filibuster. 


CONCLUSION 


I am a new Member of the Senate and cannot pretend to be an 
expert in its procedures and traditions, but I have had considerable 
parliamentary experience in my public life and I have studied consti- 
tutional history and the development of Senate procedures to the best 
of my ability. In addition, I have had the unique opportunity of 
serving in the Senate at the time of enactment of the first significant 
civil rights legislation since that enacted immediately following the 
Civil War. 

I respectfully emphasize to the full Committee on Rules and 
Administration in its deliberations of suggested amendments to rule 
XXIT that neither freedom of speech nor the right of full debate in 
the Senate is at issue. In advocating a change in rule XXII to 

ermit effective cloture while allowing for full and adequate debate, 
tae no abridgment of the liberty of speech, but a just and necessary 
restraint upon an abuse which hinders or frustrates the performance 
by the Senate of its constitutional duty and perverts the reasonable 
function and objective of the spoken word. 

The deep responsibility which rests on the Committee on Rules and 
Administration in this matter is highlighted by the emergency char- 
acter of issues facing our country, issues of peace or oblivion, issues 
which the United States Senate will play a leading role in resolving. 
As our country and our world move forward at this rapid pace, we 
cannot permit a procedural roadblock that can paralyze the function- 
ing of the Senate. Important at any time, that fact is of a crucial 
nature now. I deem it our committee’s duty to report to the floor 
of the Senate a recommendation to eliminate that roadblock. 

I submit that Senate Resolution 17 would work a reasonable and 
necessary change in the rule against filibusters and I recommend that 
the committee report it favorably to the Senate as soon as possible; 








APPENDIXES 





APPENDIX A 


Rute XXII, Stanpina RvLes oF THE SENATE 
(As presently existing with the italics designating the change from the 1917 rule) 


2. Notwithstanding the provisions of rule III or rule VI or any other rule of the 
Senate, except subsection 3 of rule XXII, at any time a motion signed by sixteen 
Senators, to bring to a close the debate upon any measure, motion or other matter 
pending before the Senate, or the unfinished business, is presented; to the Senate, 
the Presiding Officer shall at once state the motion to the Senate, and one hour 
after the Senate meets on the following calendar day but one, he shall lay ‘the 
motion before the Senate and direct that the Secretary call the roll, and, upon the 
ascertainment that a quorum is present, the Presiding Officer shall, without debate, 
submit to the Senate by a yea-and-nay vote the question: 

“Ts it the sense of the Senate that the debate shall be brought.to a close?” 

And if that question shall be decided in the affirmative by two-thirds of the 
Senators duly chosen and sworn, then said measure, motion, or other matter pending 
before the Senate, or the unfinished business, shall be the unfinished business to 
the exclusion of all other business until disposed of. 

Thereafter no Senator shall be entitled to speak in all more than. one hour on 
the measure, motion, or other matter pending before the Senate, or the unfinished 
business, the amendments thereto, and motions affecting the same, and it shall be 
the duty of the Presiding Officer to keep the time of each Senator who speaks. 
Except by unanimous consent, no amendment shall be in order after the vote to 
bring the debate to a close, unless the same has been presented and read prior to 
that time. No dilatory motion, or dilatory amendment, or amendment not 
germane shall be in order. Points of order, including questions of relevancy, 
3 appeals from the decision of the Presiding Officer, shall be decided without 

ebate. 

3. The provisions of the last paragraph of rule VIII (prohibiting debate on motions 
made before 2.0’clock) and of subsection 2 of this rule shall not apply to any motion 
to proceed to the consideration of any motion, resolution, or proposal to change any of 
the Standing Rules of the Senate. 





APPENDIX B 
LIMITATION OF DEBATE IN STATE SENATES 


1. Alabama (1951): Debate may be limited by a vote of two-thirds’ of all the 
elected members upon a motion to that effect offered by the committee on rules 
(rule 19). No member shall speak more than twice on any question under debate, 
oa oF shall, without leave ot the Senate, consume more than 1 hour each time 

rule 37). 

2. Arizona (1951): Previous question authorized (rule XVIII). Presumably 
oe 4) majority vote. Jefferson’s Manual governs when not inconsistent (rule 

3. Arkansas (1951): Previous question authorized if seconded by at least five 
members (rule XV). Presumably required majority vote. Dilatory motions 
forbidden (rule XIV, sec. 19). 

4. California (1951): Previous question authorized by majority vote (rule 41). 

5. Colorado (1951): Previous question authorized by majority vote (rule IX, 
subdivision 2). Debate may be limited not less than 1 hour after adoption of 
motion to that effect by majority vote (rule IX, 3). 

6. Connecticut (1951): No previous question allowed (rulings, p. 39). No 
member may, without leave, speak more than twice on same question (rule 11). 
Remarks must be germane (rulings, p. 44). 
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7. Delaware (1951): Robert’s Rules of Order, Revised, to settle all parlia- 
mentary procedure (rule 38). 

8. Florida (1951): A senator may not speak longer than 30 minutes nor more 
than twice on any one question without leave of the senate (rule 20). Jefferson’s 
rales 77) governs whenever applicable and not inconsistent with standing rules 

rule 77). 

9. Georgia (1957): Previous question authorized by majority vote (rule 58). 
All individual speeches on bills and resolutions shall be limited to 30 minutes 
unless by leave of the senate (rule 15). The»president of the senate “‘shall in his 
discretion suspend irrelevant debate and command silence whenever he may deem 
it needful”’ (rule 1). 

10: Idaho (1947): Previous question authorized (rule 4), presumably by 
majority vote. General rules of parliamentary practice to govern in all cases 
not provided for (rule 23). 

11. Illinois (1951): Previous question authorized (rule 54). No senator may 
speak more than 15 minutes at any one time without the consent of the senate 
(rule 33). Robert’s Rules of Order govern provided not inconsistent (rule 72). 

12. Indiana (1949): Previous question authorized (rule 17), presumably by 
majority vote. Jefferson’s Manual applies to all points not covered (rule 52). 

13. Iowa (1951): Previous question authorized by majority vote (rule 20). 
Robert’s Rules of Order govern where not inconsistent (rule 42). 

14. Kansas (1949): Previous question authorized (rule 27), apparently by 
majority vote (rule 20). No senator may speak more than twice on the same day 
on the same subject without leave of the senate (rule 7). Robert’s Rules of 
Order apply whenever senate rules do not apply (rule 76). 

15. Kentucky (1954): Previous question authorized by majority of senators 
voting (sec. 50). 

16. Louisiana (1948): Previous question authorized by majority vote (rule 17). 
Debate may be limited by majority vote so that no senator shall speak longer 
than 1 hour at one time without leave (rule 9). 

17. Maine (1957): Norule on limitation of debate but Reed’s Rules and Cush- 
ing’s Law and Practice to govern whenever applicable and not inconsistent with 
standing rules (rule 37). 

18. Maryland (1950): Jefferson’s Manual to govern when not inconsistent with 
standing rules (rule 92). 

19. Massachusetts (1956): Debate may be closed not less than 1 hour after 
adoption of motion to that effect (rule 47), presumably by majority vote. Cush- 
ing’s Manual shall govern when not inconsistent with standing rules (rule 62). 

20. Michigan (1951-52): Previous question authorized by majority vote of 
the senators present and voting (rule 65). 

21. Minnesota (1955): Previous question authorized by majority vote (rule 
toi ee Manual to govern when not inconsistent with standing rules 
rule 51). 

22. Mississippi (1948-52): Previous question authorized (rule 65), presumably 
by majority vote since Rules of United States House of Representatives govern 
on all questions not in conflict with rules (rule 59). 

23. Missouri (1951): Previous question authorized by majority vote (rule 76). 

24. Montana (1951): Previous question authorized by majority vote (rule 
XIV). No senator shall speak more than twice in any one debate on the same 
day and at the same stage of the bill in exclusion of those who have not spoken 
(rule XII, 4). 

25. Nebraska (1950): Previous question authorized by majority of elected 
members (rule 10, sec. 9). Gregg’s Handbook shall govern when not inconsistent 
(rule 1). No member shall speak more than twice upon any one question during 
one legislative day (rule 4, sec. 10). Each day shall be considered a legislative 
day unless majority votes otherwise (rule 7, sec. 6). 

26. Nevada (1951): Previous = authorized by majority vote (rule 18). 
Mason’s Manual shall govern (rule 55). 

27. New Hampshire (1951): Previous question authorized (rule 9) presumably 
by majority vote. No member shall speak more than twice on same question on 
same day without leave (rule 4). 

28. New Jersey (1951): No senator shall speak more than three times ‘‘on any 
subject of debate’’ without the leave of the senate (rule 47). 

29. New Mexico (1951-52): Previous question authorized on demand of ma- 
jority of members present (rule 54). Robert’s Rules of Order to govern in all 
cases not inconsistent with standing rules (rule 74). 





PROPOSED AMENDMENTS -TO RULE XXII; 37 


30. New York (1951): Debate may be limited by majority vote wherever any) 
bill, resolution, or motion shall have been under consideration for 2 hours (rule 
XIV, see. 3). 

31. North Carolina (1951): Previous question authorized (rule 57), presumably 
by majority vote (rule 63). 

32. North Dakota (1951): Previous question authorized (rules 18, 21), pre- 
sumably by majority vote. Ordinary member may speak only 10 minutes on 
same subject, then 5 minutes, until every other member choosing to speak shall 
have spoken, without unanimous consent (rule 13). Robert’s Rules to govern 
when applicable and not inconsistent (rule 77). 

33. Ohio (1951): Previous question authorized on demand of three senators 
(rule 89), presumably by majority vote. No senator shall speak more than 
twice on the same question except by leave (rule .74) and may read’ relevant 
matter “of reasonable length” (rule 75). Any recognized standard authority 
on parliamentary procedure may be received as authority for all cases not pro- 
vided for (rule 117). 

34. Oklahoma (1951): Previous question authorized by majority vote (rule 
39). No senator shall speak more than 20 minutes on any question without the 
unanimous consent of the senate, and only 10 minutes during debate in considering 
bills on general order (rule 107). 

35. Oregon (1951): Previous question authorized (rule 38) by majority vote 
(rule 69). No member shall speak more than twice on any question without 
leave (rule 25). After 50th day of session, member may not speak longer than 
minutes but may yield his time (rule 26). Robert’s Rules of Order, Revised, 
to govern. 

36. Pennsylvania (1951-52): Previous question authorized by majority vote 
(rule 41). Jefferson’s Manual to govern whenever applicable (rule 34). 

37. Rhode Island (1951): Previous question authorized (rule 21). Debate 
may be closed on motion (presumahly by majority vote) after any matter shall 
have been considered for 2 hours (rule 23). 

38. South Carolina (1951): Debate may be limited by two-thirds of the senate 
(rule 14). No senator may speak more than 2 hours in any one legislative day 
on any one bill or resolution (rule 8). 

39. South Dakota (1951): Motion for previous question authorized but must 
be seconded by one-seventh of the members elected and approved by a majority 
of those present (rule 53). 

40. Tennessee (1949): Previous question authorized by vote of twothirds of 
members present: if rejected, committee of rules may, upon demand of a majority 
of the members of the senate, submit rule fixing of limiting time for debate for 
adoption by majority of senate (rule 20). 

41. Texas (1949): Previous question authorized by majority vote (rule 101). 

42. Utah (1945): Previous question specifically forbidden (rule 45). No 
senator shall speak more than twice in any one debate on the same day, and at 
the same stage of the bill without leave (rule 42). Robert’s Rules of Order govern 
whenever applicable and not inconsistent with senate rules. 

43. Vermont (1950): Previous question forbidden (rule VIII, 55). No senator 
shall speak more than twice to same question without leave (rule X, 65). Robert’s 
Rules of Order shall prevail (rule XIII, 82) on parliamentary questions not 
covered by the rules. 

44. Virginia (1950): Previous question authorized if seconded by majority 
of senators present (rule 50), presumably by majority vote. Jefferson’s Manual 
to be used to construe rules (rule 68). 

- Washington (1951): Previous question authorized by majority vote (rule 
30). 

| on Sg Virginia (1951): Previous question authorized by majority vote 
rule 53). 

47. Wisconsin (1949): Previous question authorized by majority vote (Manuel, 
p. 40) on demand of six senators (82). 

48. Wyoming (reprinted 1951): Previous question authorized when seconded 
by three members and approved by majority vote (pp. 19, 20). 
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GENERAL PARLIAMENTARY MANUALS ON PREVENTION oF OnSTRUCTIVE TacTics 


Robert’s Rules of Order, Revised (1943): Debate may be closed by a two-thirds 
vote of the assembly or by adopting the motion for the previous question which 
requires a two-thirds vote of those present and voting (sec. 44). No dilatory, 
absurd, or frivolous motions are allowed (sec. 40). ‘‘Whenever the Chair is 
satisfied that members are using parliamentary forms to obstruct business he 
should either not recognize them or else rule them out of order’’ (sec. 40). 

Jefferson’s Manual (1797): ‘No one is to speak impertinently or beside the 
question, superfluously or tediously” (sec. XVII). No man may speak more 
than once on the same bill except to clear up a matter of fact or to explain a 
material part of his speech (sec. XVII). Previous question authorized by 
majority vote (secs. XXXIV, XLI). 
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